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242 9 CALIFORNIA LAW REVIEW 

Evidence : Relevancy of Habit to Show Care in Crossing 
Railroad Tracks — May counsel for plaintiff in a negligence case 
against a railroad show the client's past habits of care in crossing 
tracks? Zucker v. Whitridge, 1 a leading New York decision on 
this precise point, held no, at least if eye-witnesses to the accident 
have testified. Wallis v. Southern Pacific Company 2 holds the 
contrary and permits such evidence regardless of the presence or 
absence of such witnesses. In following Craven v. Central Pacific 
Railroad Company, 3 which allowed testimony that plaintiff was in 
the habit of alighting from cars while they were still in motion, Mr. 
Justice Sloane pertinently stated: 4 

"If the fact of the existence of habits of caution in a given 
particular has any legitimate evidentiary weight, the party benefited 
ought to have the advantage of it for whatever it is worth, even 
against adverse eye-witnesses; and if the testimony of the eye- 
witnesses is in his favor it would be at least a harmless cumulation 
of evidence to permit testimony of his custom or habit." 

The conflict in the decisions generally 5 seems to arise out of the 
question of the probative force of the habit to prove the commission 
of the act in dispute. Professor Wigmore, while affirming without 
hesitation that there can be habits of care, as a notary's habit always 
to mail a notice of protest, 6 asks : Is it possible to believe that care- 
less action can ever be anything more than casual or occasional? 7 

Undoubtedly the fact that on ten trips out of ninety-nine a 
driver carelessly cut in ahead of other automobiles would be of little 
probative value on the issue whether on the hundredth trip he did 
the same. Indeed the chances would be approximately ten to one 
that he did not. But if it is properly shown that invariably the 
driver turned a corner and crossed to the wrong side of the street 
to park in front of his house, the probability is great that at the 
time of the collision the automatic tendency flowing from consistent 
previous repetitions naturally asserted itself. No valid distinction 
ought to be invoked between habits of care and of carelessness. 
Rather should the line be drawn between a so-called general habit 
and a genuine specific habit, as the examples above may illustrate. 
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> (1912) 205 N. Y. 50, 98 N. E. 209, 41 L. R. A. (N. S.) 683. Ann. Cas. 
1913D 1250, 47 American Law Review, 572, 16 Law Notes, 74. 

2 (Jan. 17, 1921) 61 Cal. Dec. 82. Rehearing denied Feb. 14, 1921. 

3 (1887) 72 Cal. 345, 13 Pac. 878. Contra, Eppendorf v. R. R. (1877) 69 
N. Y. 195. 

4 Supra, n. 2, p. 84. See also 4 Chamberlayne, Modern Law of Evidence, 
§3195 ff. ; 14 Michigan Law Review, 411. 

5 For an instructive discussion, see Hodges v. Hill (1913) 175 Mo. App. 
441, 161 S. W. 633. 

6 1 Wigmore on Evidence, § 98. 

7 Id., § 97. 



